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QUESTION PRESENTED 

In a case where police officers, who had information that 
appellant was dealing in narcotics, approached the appel¬ 
lant outside his residence and obtained his consent for a 
discussion in his room and then obtained his further consent 
to search the premises, the following question, in the opin¬ 
ion of the appellee, is presented: 

1. Whether there is substantial evidence in the record 
to support the lower court’s finding that appellant consented 
to the search of his premises? 


(i) 
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FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,737 

Thomas Higgins, appellant 


v. 

United States of America, appellee 


APPEIL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT of the case 

On June 23,1952, a one-count indictment was filed against 
the appellant, charging him with having in his possession 
approximately 158 grains of non-tax paid marihuana, in 
violation of the provisions of 26 U.S.C. § 2590(a) (R. 101 ). # 
The appellant waived trial by jury (R. 3-4), and was 
found guilty as charged. (R. 96). He was sentenced to 
serve a term of imprisonment of from two to six years, and 
to pay a fine of $500 (R. 106). 

The Motion to Suppress Evidence .—Prior to trial the 
appellant moved to suppress certain evidence. In his motion 
he stated that, while lawfully upon the streets of the District 
of Columbia, he was illegally arrested and forced to return 

* The use of record references throughout this brief, as distin¬ 
guished from joint appendix references, has been necessitated in 
view of appellant’s apparent inability to supply a printed appendix 
in time to permit its use herein. 


(1) 
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to his residence; that in his presence, said residence was 
subjected to an unlawful search; that there were seized from 
his premises certain articles which he believed the Govern¬ 
ment intended to use as evidence against him; that the offi¬ 
cers did not have probable cause to believe that he had com¬ 
mitted any felony; and that the search was not conducted 
under the authority of a warrant. For these reasons the 
appellant requested that the court suppress the evidence 
seized from his premises. (R. 103). 

At the hearing on the motion, Police Officers Raboy and 
Gabrys, assigned to the Narcotics Squad of the Metropoli¬ 
tan Police Department, were called as witnesses. The offi¬ 
cers testified that on Sunday, May 11, 1952, as the result of 
certain information received, they proceeded to 1451 Bel¬ 
mont Street, N. W., a tourist home in which the appellant 
was believed to reside (R. 125). On arrival, they inquired 
of the room clerk of the establishment as to the where¬ 
abouts of the appellant. At that moment a man came down 
the steps and, as he proceeded out of the house by a rear 
door, was identified by the clerk as Thomas Higgins. The 
officers followed. Gabrys confronted the appellant as the 
latter approached an automobile and asked him if he were 
Thomas Higgins (R. 118.) Upon receiving an affirmative 
answer, Gabrys identified himself as a police officer. He 
then asked the appellant if he could speak with him pri¬ 
vately (at least one other person, unidentified, was present 
at this time). The appellant agreed. Gabrys suggested 
the appellant’s room as an appropriate location for such 
a conversation. Again, the appellant agreed, stating, “all 
right, come along.” (R. 118-119,121, 126, 127) When Offi¬ 
cers Gabrys and Raboy, and the appellant, reached the lat¬ 
ter’s room, Gabrys again identified himself as a police offi¬ 
cer and member of the narcotics squad. He explained that 
he had information which indicated that the appellant was 
a dealer in narcotics. 1 The appellant denied any involve¬ 
ment in the trade. Gabrys, not satisfied by the appellant’s 

1 Shortly before proceeding to the appellant’s place of residence, 
Gabrys had interviewed a woman, recently taken into custody, who 
informed him that the appellant had a substantial quantity of 
heroin secreted in his bathroom at 1451 Belmont Street. The woman 
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response, requested permission to search the room. The ap¬ 
pellant stated that he had no objection to such a procedure, 
that Gabrys was “perfectly welcome’’ to look anywhere he 
chose (R. 123, 127). 

Gabrys first examined the contents of a chest of drawers, 
and found a small paper bag containing a quantity of mari¬ 
huana seed (R. 120,127). 

An examination of the pockets of a coat, located in a 
closet to the appellant’s room, produced six marihuana cig¬ 
arettes. The appellant insisted that he knew nothing about 
the marihuana seeds, but admitted that the cigarettes had 
been purchased for his brother who was a narcotics addict. 
After the discovery of the marihuana, the officers placed the 
appellant under arrest (R. 119-120, 127-128), although pos¬ 
sessed with neither an arrest nor a search warrant (R. 120). 
Having discovered the appellant on the premises, the offi¬ 
cers were, of course, anxious to search his room, but, it was 
carefully pointed out, only with his permission (R. 129). 

At the conclusion of the testimony and arguments of coun¬ 
sel, the appellant’s motion to suppress was denied (R. 132). 

The Evidence to Support the Verdict . At the commence¬ 
ment of the trial, the appellant announced that he intended 
to rely upon the position taken by him in his motion to sup¬ 
press evidence, i.e., he continued to base his defense on the 
theory that the evidence taken from his room was the result 
of an illegal search and seizure (R. 3). 

Benjamin Foley, an agent of the Bureau of Internal Rev¬ 
enue, testified that on May 12,1952, he made an unsuccessful 
demand upon the appellant for an order form required for 
the transfer of marihuana (R. 31-32). 

Counsel for the Government and the appellant stipulated 
that the bag of seeds found in the appellant’s room contained 
marihuana, and that the cigarettes obtained from his coat 
pocket were marihuana cigarettes. It was further stipu¬ 
lated that the seeds and cigarettes were composed of approx¬ 
imately 158 grains of marihuana. (R. 7-8.) 

told Gabrys that she had been in the appellant’s room and had there 
observed narcotics. (R. 53-56). It later developed that Gabrys had 
also received information from the United States Senate Crime Com¬ 
mittee that the appellant was engaged in narcotics activities at 1451 
Belmont Street (R. 56-57). 
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Officer Raboy’s testimony corroborated that given by him 
at the hearing on the motion to suppress. Further, he testi¬ 
fied that in addition to the narcotics seized from the appel¬ 
lant’s room, there was also found therein certain drug para¬ 
phernalia (R. 14-15). He stated that the appellant was at 
no time under arrest until the narcotics in question had been 
discovered (R. 20-25-26, 15). 

The testimony of Officer Gabrys was likewise in substan¬ 
tial accord with testimony elicited from him at the hearing 
on the motion to suppress. However, he particularized his 
previous testimony in several respects. For instance, he 
testified that at the time of the marihuana seizure, he also 
seized a bottle labeled “Dolaphine”, and a hypodermic syr¬ 
inge (R. 42). Gabrys re-emphasized the fact that the ap¬ 
pellant at no time objected to the search, that he was free 
to come and go at all times prior to the discovery of nar¬ 
cotics (R. 49-50). 

The appellant took the stand in his own defense. He tes¬ 
tified that the officers placed him under arrest at the moment 
they discovered his identity, as admitted by him. The ap¬ 
pellant stated that at the time of his “arrest” he was in the 
driver’s seat of his car and that the motor was running; that 
Officer Gabrys “patted” 2 him down and said: “We are going 
back to that room you just came out of.” (R. 61). Appellant 
denied that permission to search his rooms was either sought 
or given. (R. 62-63). 

On cross-examination, the appellant stated that at the 
time he was confronted by the police officers, he was prepar¬ 
ing to attend a baseball game with one Calvin and a Sonny 
Neuman. Neuman was present at the time the officers first 
contacted appellant (R. 68) and allegedly stated, “You are 

2 Both officers denied having “patted” the appellant down (R. 20, 
51). It is to be noted that counsel for appellant attempted to im¬ 
peach Officer Raboy in this respect by reading allegedly contradic¬ 
tory statements given by the officer in a preliminary proceding in 
this case before the United States Commissioner. While again 
denying having “patted” the appellant down. Raboy stated that if 
the transcript of the Commissioner’s proceeding indicated that he 
had, then he must have so testified. (R. 21) He could not recall the 
nature of the testimony given by him at such hearing. Significantly, 
the transcript in question forms no part of the record below and 
consequently is not a matter of record on appeal. 
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under arrest.’’ (R. 61). Likewise, Calvin was present at the 
time the officers searched the appellant’s room (R. 68), al¬ 
legedly against his will (R. 62). Neither individual, how¬ 
ever, was called as a witness to substantiate the appellant’s 
version of the events which transpired on May 11, 1952. 
Appellant admitted that he had been convicted for a nar¬ 
cotic violation in 1945 (R. 68). 

At the conclusion of the testimony the trial court (Tamm, 
J.) made the following statement: 

The Court is of the opinion that the basic element in 
this case is the question of consent voluntarily given 
without coercion, express or implied. 

The Court, as the trier of the facts, must evaluate the 
testimony of the witnesses on the basis of the credibility 
which the Court feels obliged to give to the witnesses. It 
feels that it must accept the testimony of the officers as 
to the fact that consent was given. 

The Court, finding then that there was a consent to 
the search, the Court must, as a consequence, deny the 
defendant’s motion for judgment of acquittal. (R. 96). 

STATUTES INVOLVED 

United States Code, Title 26 § 2590(a). Tax. 

Rate. There shall be levied, collected, and paid upon 
all transfers of marihuana which are required by sec¬ 
tion 2591 to be carried out in pursuance of written or¬ 
der forms taxes at the following rates: 

(1) Transfers to special taxpayers. Upon each trans¬ 
fer to any person who has paid the special tax and reg¬ 
istered under section 3230 and 3231, $1 per ounce of 
marihuana or fraction thereof. 

(2) Transfers to others. Upon each transfer to any 
person who has not paid the special tax and registered 
under sections 3230 and 3231, $100 per ounce of mari¬ 
huana or fraction thereof. 

United States Code, Title 26 § 2593(a). Unlawful posses¬ 
sion. 

Persons in general. It shall be unlawful for any per¬ 
son who is a transferee required to pay the transfer tax 
imposed by section 2590(a) to acquire or otherwise ob¬ 
tain any marihuana without having paid such tax; and 
proof that any person shall have had in his possession 



any marihuana and shall have failed, after reasonable 
notice and demand by the collector, to produce the order 
form required by section 2591 to be retained by him, 
shall be presumptive evidence of guilt under this sec¬ 
tion and of liability for the tax imposed by section 
2590(a). 

SUMMARY OF ARGUMENT 

There was substantial evidence to support the finding of 
the lower Court that appellant consented to the search of his 
premises. It follows, therefore, that the seizure of narcotics 
found therein w’as lawful. 

ARGUMENT 

I 

There Was Substantial Evidence to Support the Finding of the 
Lower Court That Appellant Consented to the Search of His 
Premises. It Follows, Therefore, That the Seizure of Nar¬ 
cotics Found Therein Was Lawful 

Appellant contends that the search of his premises was 
unlawful because he did not consent to the search. The Gov¬ 
ernment’s position on the other hand is that the appellant 
did consent to the search and, therefore, cannot now com¬ 
plain. 

Every search and seizure made by an officer without a 
search warrant is not within the condemnation of the Fourth 
Amendment. It is the right and the duty of the Government 
to secure evidence of crime, even from the accused himself, 
if this can be done without violating his constitutional 
rights. It is fundamental that the constitutional protection 
against unreasonable searches and seizures contained in the 
Fourth Amendment is a personal right which may be waived. 
Thomas v. Untied States, 154 F. 2d 365 (10th Cir. 1946); 
United States v. Waller, 108 F. Supp. 450 (W.D. Ill. 1952); 
Bowles v. Joseph Denumio Fruit Co., 55 F. Supp. 9 (D.C. 
W.D. Kv. 1944); Giacalone v. United States, 13 F. 2d 110 
(1926). Therefore, no constitutional right is violated if an 
officer goes to an individual, asks, and is granted permission, 
to enter his home. Poetter v. United States, 31 F. 2d 438 
(9th Cir. 1929); Schutte v. United States, 21 F. 2d 830 (6th 
Cir. 1927); United States v. Haas, 106 F. Supp. 295 (D.C. 
W.D. Pa. 1952). 
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As set out in the counterstatement of facts the appellant, 
prior to and at trial, raised the same contention that he now 
interposes, i.e., that the search conducted by Officers Raboy 
and Gabrys was without his consent. Both judges who 
heard appellant’s contention rejected it, because they be¬ 
lieved that the officers had in fact given the correct version 
of events leading up to the arrest, 3 and because that evidence, 
taken at full value, convinced the court that the appellant 
had effectively waived his protection under the Fourth 
Amendment. 4 

At the pre-trial hearing on the motion to suppress, the un¬ 
controverted evidence before the court clearly indicated that 
the appellant had voluntarily consented to the search, as 
reflected by the testimony of Officers Raboy and Gabrys. The 
evidence demonstrates that the appellant affirmatively ; 
agreed to a private discussion with the officers in his room, > 
that he was equally agreeable to a search thereof. The offi¬ 
cers, obviously aware of the fact that they were not initially 
possessed with a sufficient factual basis to arrest the appel¬ 
lant, carefully refrained from doing so. The appellant, 
until the narcotics were discovered, was at liberty to accept 
or reject the suggestions of the officers. What is more, 
he need not have remained in their presence had he chosen to 
pursue a different course. In short, he was under no com¬ 
pulsion to permit the officers to invade any otherwise consti¬ 
tutionally protected right. At the hearing on the motion to 
suppress the appellant was the moving party, and the bur¬ 
den was upon him to establish a lack of consent. That he 
failed to take the witness stand at this time and provide 
the court with a version of the events leading up to 


3 The trial judge specifically found that “[The Court] feels that 
it must accept the testimony of the officers as to the fact that consent 
was given.” (R. 96). 

4 The appellant’s mention on p. 14 of their brief that the real 
issue is whether the evidence offered by the Government taken at 
full value, meets the required standard of true consent. This state¬ 
ment is, of course, taken from Judd v. United States, 190 F. 2d 649, 
89 U.S. App. D.C. 64 (1951). It is noted that this case was called 
to the trial judge’s attention (R. 30-31). It may be presumed that 
the opinion was read by the judge, that he had it in mind when he 
ruled. i 
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the arrest different than that supplied by the officers, if such 
there was, constitutes, we submit, strong and compelling 
evidence of his inability so to do. His effort to rebut the 
officers’ testimony at the trial can only be construed, in 
light of its belated introduction, as an act born of despera¬ 
tion. At best, the appellant’s testimony at this stage of the 
proceedings below merely produced a conflict in testimony 
as to which the court’s finding should not be disturbed on 
appeal if supported, as it was, by substantial evidence. 
Schutte v. United States, supra; Peotter v. United States, 
supra; Marsh v. United States, 29 F. 2d 172 (2d Cir. 
1928), cert, denied 279 U.S. 849. Cf. Glosser v. United States, 
315 U.S. 60, 62 S. Ct. 457, 86 L. Ed. 680 (1942). As was 
said in the Schutte case, 

In the search of a dwelling made by consent, no search 
warrant is necessary. Gatterdam v. U.S., C.C.A. 6, 5 F. 
(2d) 673, 674. As to whether such consent was freely 
given there was a question of fact. The (lower) court 
found as a fact that consent was given and without du¬ 
ress; this conclusion was amply supported by evidence; 
no question of law thereon remains for review. 

And in the Peotter case, the proposition was stated as fol¬ 
lows : 

The defendant, while on the witness stand, admitted 
that he told the agents that he had wine which the court 
had ordered returned to him on a previous occasion, 
and to which he thought he was entitled; but he denied 
that he gave the agent permission to search his prem¬ 
ises, but on the contrary protested and objected thereto 
—a statement which may well be distrusted, since he no 
doubt thought it had been adjudged in the former hear¬ 
ing that his possession was lawful. But however that 
may be, the question was presented to the trial court 
on a motion to suppress, and that court, after hearing 
the testimony of the witnesses and observing their de¬ 
meanor on the -witness stand, found as a fact that the 
entry was by permission and consent of the appellant. 
This finding finds ample support in the evidence and 
should not be disturbed on appeal. Baldwin v. U. S. 
(C.C.A.) 5 F. (2d) 133; Marsh v.U.S. (C.C.A.) 29 
F. (2d) 172; U.S. v. Jankowski (C.C.A.) 28 F. (2d) 800. 

In Mitchell v. United States, 78 V. S. App. D. C. 171, 138 
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F. 2d 427 (1943), this court had under consideration the 
precise question here presented. In August and early Octo¬ 
ber 1942, two houses in the District of Columbia were broken 
into and from each property was stolen. The trail of police 
investigation led to Mitchell who was taken into custody at 
his home at 7 o ’clock in the evening of October 12,1942, and 
driven by two police officers to the precinct station. Within 
a few minutes of his arrival at the police station, Mitchell 
admitted guilt, told the officers of various items of stolen 
property to be found in his home and consented to their go¬ 
ing to his home to recover the property. It was these ad¬ 
missions and that property which supported the convictions 
in the District Court. 3 On appeal, the contention that Mitch¬ 
ell ’s consent to a search of his premises must be construed 
as involuntary, it having been obtained at a time when he 
was in the custody of the police, was rejected in these terms: 

. . . The seizure of the property without search “war¬ 
rant, was said by the officers to have been made with ap¬ 
pellant’s consent and as a part of his confession made 
immediately after his arrest, freely, voluntarily and 
without compulsion or inducement of any sort. Appel- 

5 Following his confession, Mitchell was continued under arrest for 
more than a week by the police without being brought before a 
magistrate. It was because of this circumstance, and in light of 
McNabb v. United States, 318 U.S. 332 (1943), that this Court 
reversed the judgment of the lower court. On appeal to the Supreme 
Court. United States v. Mitchell, 322 U.S. 65, 64 S. Ct. 896, 88 L. Ed. 
1140 (1944), the decision was reversed, it being held that the admis¬ 
sion of guilt and the property thus recovered were admissible in evi¬ 
dence, that the admissibility of the evidence was not affected by 
the subsequent illegal detention of Mitchell prior to his arraign¬ 
ment. With respect to the question of consent, the Court had this 
to say: 

. . . Mitchell denied the testimony of the officers that he 
had in fact made prompt and spontaneous confession and con¬ 
sent to the search of his home, and on the basis of such denial 
motions were made to exclude the evidence. The trial judges 
ruled that whether these statements were in fact made in the 
circumstances narrated were questions of fact for the juries. 
As such they were left to the juries, and we here accept their 
verdict as did the court below. 322 U.S. at 69, fn. 2. 

The above summary of the Mitchell facts have been taken, virtually 
verbatim, from the opinion of the Supreme Court, 322 U.S. at 69-70. 
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lant. denied he had given consent to have his house 
searched and denied that he had made any confession 
to the police. But the trial judge who heard the ques¬ 
tion—apart from the jury—admitted the evidence uul 
it is this ruling which is attacked on this appeal. If this 
were all, the answer would be plain, but as it happens, 
there is another element in the case (See fn. 5, supra) 
'which, as we think, places a different aspect on the 
question. 

The appellant contends, however, that the decision of this 
court in Judd v. United States , 89 U.S. App. D.C. 64, 190 F. 
2d 649 (1941), stands as an impregnable wall against the 
position presently taken by the Government in this case. As 
appellant would have it, a consent to a search can never be 
construed as voluntary 'when knowdngly made to a police offi¬ 
cial. We do not so construe the tenor of the Judd opinion. 
It was there said: 

Searches and seizures made -without a proper warrant 
are generally to be regarded as unreasonable and viola¬ 
tive of the Fourth Amendment. True, the obtaining of 
the warrant may on occasion be waived by the individ¬ 
ual ; he may give his consent to the search and seizure. 
But such a waiver of consent must be proved by clear 
and positive testimony, and it must be established that 
there was no duress or coercion, actual or implied. The 
Government must show a consent that is “unequivocal 
and specific,” “freely and intelligently given.” 

• • • • • 

The relative credibility of the witnesses is not the cen¬ 
tral issue in this case. The real issue is whether the ev¬ 
idence offered, by the Government, taken at full value, 
meets the required standard. (Citations omitted, em¬ 
phasis supplied.) 

The facts upon which its opinion -was predicated were sum¬ 
marized by the Court as follows: 

.. . The appellant was arrested without a warrant at 
11 o’clock at night, when he entered the premises of 
White [also a suspect]. He was taken to jail and 
“booked on an open charge.” He was not then formally 
committed. While held in custody for purposes of in- 
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vestigation, he was interrogated for several hours by 

► police officers concerning general criminal activity, pos- 

^ sible possession of burglar’s tools at his home, and 

whether he had committed the Standard Transfer bur- 
f glary. He was also asked whether he had certain items 

of clothing at home, including shoes. At approximately 
2:00 A. M., in the custody of four police officers, and 
while handcuffed, he was taken to his own home, which 
was in a different part of town. The apartment was 

► then searched and the shoes found. Appellant testified 
that all this was against his will and without any con¬ 
sent. A police officer testified that while he and another 
officer were interrogating Judd at the jail concerning 
burglar’s tools and his clothing and shoes, they asked 

► him whether “he minded us going over to his room and 

^ taking a look, and he said no. * • * We asked him if he 

would go over and he said yes. * * * He didn’t give us 

► actual consent to search it. He gave us consent to go in 
there. I told him I was looking for a pair of shoes and 
he said it was all right to go over there. * * * .” The 
other officer testified: “ We questioned him as to whether 
he had any tools that could be used in ripping safes. 

r # * So, he said we would go out to his place and see, 

if we believed he had any of these things there. * * * I 
told him where we were going, and he was well aware of 
the fact that we were going to his home. He said he had 
nothing to conceal or hide out there, and it was perfectly 
all right for us to go there.” 

y 

In view of the facts that the appellant was under arrest, 
* that he had been questioned for several hours by various po¬ 
lice officers, that he was taken to his home while handcuffed, 
and in the custody of four officers, and that the officers were 
not themselves convinced that he had consented to a search, 
• appellant’s statements made in jail and relied on as demon- 

► strating consent, were held to hardly establish “willing 
agreement that the officers search the household without 
first procuring a warrant.” With this holding, we are in 
full accord. But the facts of the instant case surrounding 

m Higgins’ consent to a search of his premises are in no way 
analogous to those existing in Judd. Here, the testimony of 
each officer with respect to appellant’s consent was clear and 
0 convincing, and wholly unequivocal and consistent; the con- 
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sent was given almost simultaneously with confrontation, 
and at a time when the appellant was not under arrest or in •« 
any sense in custody—no threats of force were made or 
promises offered, no weapons were displayed, no hand was 
put upon him, he was never told he was under arrest, hut 
was free to come and go as he saw fit. These were the cir¬ 
cumstances under which appellant gave his consent, and, 
we submit, these circumstances, taken at full value, meet 
“the required standard ... of true consent, free of duress 
and coercion.” Judd v. United States , supra , at 652. < 

It being the firm position of the Government that the ap¬ 
pellant consented to the search of his premises, the question 
as to whether such search, and the seizure that followed, « 
were incidents to a lawful arrest, i.e., an arrest predicated 
upon “probable cause”, is not an issue of this case. 

4 

CONCLUSION 

Wherefore, we submit that the judgment of the District 
Court should be affirmed. 

Leo A. Rover, 

United States Attorney. t 

Thomas A. Flannery, 

William J. Peck, 

Samuel J. L’Hommedieu, Jr., * 

Assistant United States Attorneys. „ 
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APPENDIX 

Seymour Raboy was called as a witness on behalf of the 
defendant and, having been first duly sworn, w’as examined 
and testified as follows: 



► 


► 






« 


Direct Examination. 

Q. (Interposing:) Did you see the defendant prior to the 
time that you saw him in his room ? 

A. Yes, sir. 

Q. Where did you see him, sir? 

A. We first saw him inside this Pitts tourist home; I be¬ 
lieve the address is- 

Q. Keep your voice up. Inside what? 

A. Inside of the Pitts tourist home at 1451 Belmont 
Street, Northwest; I believe that is the address. 

The Court: Were you in there, too? 

The Witness: Yes, sir. We had gone into the building 
first to inquire where the whereabouts of Thomas Higgins 
was. 

The Court: This man here? 

The Witness: Yes, sir, the defendant (indicating). 

The Court : What was he doing in the tourist house ? 

The Witness: Well, we didn’t see him at first. I’m lead¬ 
ing up to that now, sir. 

And we asked the clerk where w*e can locate Thomas Hig¬ 
gins. He had a little difficulty in finding the record, and then 
this defendant came down, and we asked the clerk if that 
■was Thomas Higgins, and he said it was, and we followed 
him outside. He had already gone outside toward the rear 
of the tourist home, -where a car was parked. 

The Court : I see. All right. You w r ent outside and what 
happened? 

The Witness: Sergeant Gabrvs approached him and 
asked him if his name was Thomas Higgins, and he said yes, 
and Sergeant Gabrys asked him if he wanted, said that he 
wanted to talk to him privately. 

The Court: Well, you are an officer assigned to the nar¬ 
cotics? 

The Witness : Yes, sir. When I say privately, there were 
other people there. 

The Court: Did he talk to the defendant in your pres¬ 
ence? 

The Witness: Yes, sir. 

The Court: Well, what happened? 
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The Witness: The defendant stated, “All right,” and 
Officer Gabrys suggested that we go to his room. 

The Court: Stated “All right” for what? 

The Witness: That he wanted to talk to us. 

The Court : All right, then what happened ? 

The Witness : And Officer Gabrys suggested going to his 
room. 

The Court: Higgins’ room? 

The Witness: Yes, sir. 

The Court: So you w r ent up to Higgins’ room? 

The Witness: So we went up to Higgins’ room. 

The Court : What happened up there ? 

The Witness: In the room, Officer Gabrys identified him¬ 
self again to Tommy, to the defendant, as Sergeant Gabrys 
of the narcotics squad, and told him that we had had infor¬ 
mation that he was dealing in narcotic drugs, which the 
defendant denied. Sergeant Gabrys said he wasn’t satis¬ 
fied, and asked if he could search around the room, and the 
defendant said that he could, and we did search the room. 

Sergeant Gabrys found in a bureau that was in the room, 
he found a paper bag containing a quantity of marijuana 
seeds, and in a closet in the jacket of the defendant, Ser¬ 
geant Gabrys found a sort of a bank book folder which had 
six marijuana cigarettes in there. The defendant denied 
the knowledge of the marijuana seeds, but stated that the 
marijuana cigarettes was, that they were for his brother 
who is addicted to the use of narcotic drugs; and we placed 
the defendant under arrest. 

By Mr. Mitchell: 

Q. At the time that you saw this defendant outside of the 
hotel, did you have a warrant in your possession? 

A. No, sir. 

Q. And you went to these premises specifically for the 
purpose of seeing this defendant, didn’t you? 

A. Of talking to him, yes, sir. 

Q. And you attempted to obtain information as to which 
room he occupied, did you not? 

A. That is right, sir. 

Q. And it was during the course of this time that you were 
attempting to find, locate his room, that he came into the 
lobby; is that correct? 

A. That is right, sir. 

Q. It was thereafter that you followed him out to his car; 
is that right? 

A. That is right, sir. 
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Q. It was at that time that you say Sergeant Gabrys sug¬ 
gested to him that he wanted to talk to him; is that correct, 
sir? 

A. Yes, sir. 

Q. And it was then that you accompanied him back to 
his room; is that correct, sir? 

A. That is right, sir. 

Q. Then, after you got to the room, you proceeded to 
search; is that correct? 

A. No, sir. 

The Court: Well, why did you have to go to his room to 
to talk to him? 

The Witness: Well, there was another person standing 
outside,- 

The Court: You could have walked away from the per¬ 
son, couldn’t you? 

The Witness: We just asked him if we could talk to him 
privately, and Sergeant Gabrys suggested his room, and he 
said, “All right, come along.” 

Cross-Examination. 

By Mr. Flannery: 

Q. Did he agree to talk to you ? 

A. Yes, sir. 

Q. And did he agree to take you and Sergeant Gabrys to 
his room? 

A. Yes, sir. 

Q. Did he object at any time to you and Sergeant 
Gabrys going to his room? 

A. No, sir. 

Q. When you got to his room, did the Sergeant suggest 
that he was able to look around? 

A. Well, at first the sergeant told him just what informa¬ 
tion we had had on him, that we had received various bits of 
information from various sources, that the defendant was 
dealing, was a big dealer in narcotic drugs. 

Q. As to the proposed search, what was his reply; did he 
consent to it? 

A. Yes, sir. 

Q. What did he say when Sergeant Gabrys suggested that 
he’d like to look around the room? 

A. I don’t remember his exact words, but it was some¬ 
thing like, “All right, go ahead and look.” 

Q. And did he ever object? 

A. No, sir. 
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Q. The day this happened was a Sunday, wasn’t it? 
A. Yes, it was. 


Joseph A. Gabrys was called as a witness on behalf of the ^ 
United States and, having been first duly sworn, was exam¬ 
ined and testified as follows : 

By Mr. Flannery : 

Q. Attached to the narcotics squad. Directing your at- « 
tention to Sunday, May 11, did you have occasion to see 
Thomas Higgins ? * 

A. Yes, sir, I did. 

Q. And did you have certain information with regard to 
Thomas Higgins? < 

A. Yes, sir, I did. M 

Q. What was that information? 

A. I had information that the defendant was dealing in <4 
narcotic drugs, and at the time he was supposed to have a 
large quantity of narcotic drugs hidden in the bathroom of 
his apartment at the address where he was living. 

Q. Was Sundav, May the 11th, was that a Sunday, May 
H? 

A. Yes, sir, that is right. 

Q. When and where did you see Thomas Higgins? ^ 

A. I saw him at his address, I believe 1451 is the number, 
on Belmont Street, Northwest, which is a tourist home. I 
saw him there, and with him entered his room. ^ 

Q. Where did you first see him; in the tourist home? 

A. Yes, sir. T first saw him in the hallway of the tourist 
home as he was leaving the tourist home accompanied by an- * 
other man. I followed him out into the yard and found him 
near an automobile that he was preparing to enter or had 
entered, I don’t recall. There, I asked him if he was Tommy 
Higgins, Thomas Higgins, and he stated that he was. I 
identified myself to him as a police officer and asked him if « 

I couldn’t talk to him in his room. 

Q. What was his reply when you suggested going to his 
room ? * 

A. He stated that that was all right and asked me to ac¬ 
company him to his room. 

Q. Did he ever object to your going to his room? 

A. No, sir, not at all. * 

Q. When you got to his room, what conversation did you < 
have with him? 

A. I told him then about the information that I had, that ** 
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I had received from the various sources, and he denied this 
information, denied that he was engaged in any narcotic 
drug traffic. I asked him then if I could look around. He 
stated that I could, was perfectly welcome to look anywhere 
in his room that I wanted to. 

Q. Did he ever object to your looking around? 

A. No, sir. 

Q. What did you find, if anything? 

A. Well, I first, in looking into a chest of drawers, found a 
small paper bag containing a quantity of marijuana seeds. 
I next, in looking into a clothes closet, found a coat which he 
stated belonged to him, and in the coat pocket, the inside 
coat pocket, I found a bank book holder which contained six 
marijuana cigarettes. He stated at the time that he didn’t 
know anything about the marijuana seeds at all. However, 
he stated that the marijuana cigarettes were marijuana cig¬ 
arettes and that they were his; he had purchased them for 
his brother who is addicted to their use. 

Cross-Examination. 

By Mr. Mitchell : 

Q. And did there come a time you wanted to go up 
in his room? 

A. No, I asked him if I might talk to him in his room. 

Q. And your purpose in doing that was that you wanted 
to search the room? 

A. I wanted to go to his room when I talked to him, and 
I was going to ask him for permission to search the room, 
yes. 

Q. Maybe you didn’t understand the question. Your pur¬ 
pose in doing that was that you w r anted to get into the room 
and search it; isn’t that correct? 

A. My purpose for doing that was as I have stated; I 
wanted to search the room with his permission and talk to 
him in the room. 

The Court : It certainly isn’t the best way to make a case, 
but I see nothing illegal about it. I will deny the motion. 
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